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-,/feszs Attendant. STATINTL

STATINTL 1. In accordance with your werbal request, I
have examined the possibility of treating the mess
ati=ndant ati as a de facto employee for the

period he was carried on the Agency's payroll.

2. The Comptroller (3 .Comp. Gen. 10 12) has

"De facto" Enployment o

a*~tetl the genernl rule thets

nService rendered as a de. facts officer
can net form the basis of any legal claim
apainst the Covernment for compensation
therefore, but compensation already'9313 .
for sorvices rendered as a ’Mﬂg»offiaer
may be retained if not ir excess of the =
reasonable value thereof." ,

Ta the situstion presented 2 persan holding a posi-
ticn as register and receliver of a U. B, land office
wae considered ineligible to also 'hold the office i
. of ecomzissicner. This prchibition resu’ted from the
_specifie statutory provision ("duql comssnsation™
. _mot applicable); but:-the employee was held a-de facto
afficer for the period actually ‘smiployed in ths lat.
ter job. In opinion B-42222, dated June 9/44, &
statutory prohibition af the employment of aliena not
oniy prevented the payment of calfiry but also the
retention of' sny portion improperly paid--regardlsess
of whether the officer was de Paclio or de Jure. And,
iy 15 Comp, Gen. 537, the Comptroller stated that a
pers~n fraudulently obtuining employment could at most
Ye rerarded only as a de facto employee, althocugh the
question of rafunding salsry paympnte was not raised,
Fhere are also numerous opinicns lnvolving retention -
beyond retirement age, appointmeni; after rwtiremtngd .
9

and holdover beyond expiration of appointment perl
4n which the generel rule was resliated, (See 3 Comp,
Gan. 8233 B 14, 735 10 id. 5545 1R 1d. 754y and 22 id.
300.) Work prior to acceptance ol appointment or = -
reporting for duty has on two ocepnsione classified the
employee as either de facto or volunteer (8 Cemp, Gen.
3643 186 1d. Fl). In &l1 of the ziltuations reviowed

sbove, however, the objectionable defect hes lain in
the individaal's personal eligibility for the office.
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He hag failed o qnalify as a de jure officer because

he was prchibited by either a statugpry provision or

a rile of poliey. But, in emech case, & de jure office
existed. Where such a de jure affice does not exist

then there can be neither a de Jare nor de facto offgcer.-
This was ¢learly presented by the Comptroller in 3 Comp.
Gen, »47. In that case, & mombsér of the larine Corps

was denied the ripht to compensation for rail elerk
in an American lepation iIn Chima when the cofflce had’
 not been estshlished in accordanes with law, . .

he §

3, In the instant csse, tho mess was established ° -
for the econven'ence of = minority group of individuals, .
If & Governmen' mess wmas not authoriged, then the inecin-
eior of a messman in the T.0. appeara to be iliegal psr
se znd the office did not axist de Jure. Tharefore
 the Goverrment‘'s claim apainst the recipient for rofund
- of the wecant sf pay zlrzady redeived appears o ba ...
proper, T

STATINTL

APPROVED:
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